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Change in NYS Adverse Possession Law
On July 8, 2008, Governor David Paterson signed a bill revising the Adverse Possession Law in New York State. In addition to revisions in the existing adverse possession law, Section 543 has been added to the RPAPL.
Section 543 reads as follows:
ADVERSE POSSESSION: HOW AFFECTED BY ACTS ACROSS A BOUNDARY LINE.
1. 
Notwithstanding any other provision of this article, the existence of De Minimus non-structural encroachments including, but not limited to, fences, hedges, shrubbery, plantings, sheds and non-structural walls, shall be deemed to be permissive and non-adverse. 
2. 
Notwithstanding any other provision of this article, the acts of lawn mowing or similar maintenance across the boundary line of an adjoining landowner’s property shall be deemed permissive and non-adverse. 
This legislation was introduced in response to a recent decision finding in favor of a claim of adverse possession. Walling v. Przybylo (7 NY 3d 228 (2006). 

The revisions to the law removes the traditional requirement that property be cultivated or improved; rather it requires that the encroachment on the property be “sufficiently open to put a reasonable diligent owner on notice” or there must be a substantial encroachment. In addition, the existence of “De Minimus non-structural encroachments such as fences, hedges, shrubbery, plantings, sheds and non-structural walls” is now deemed to be permissive and non-adverse. Furthermore, mowing or similar maintenance across a boundary line is also deemed permissive and non-adverse.

Further, the revisions require an adverse possessor to have a “claim of right” or a “reasonable basis for believing” that the property belongs to the possessor.

According to its legislative sponsors, this bill is intended to limit the use of adverse possession to good faith disputes over title to real property. The law took effect immediately upon signing and will apply to claims filed on or after the effective date of July 8, 2008. 
(1)


Suffolk County Clerk-Automated Telephone Land Record/Supreme Court Hotline

Suffolk County Clerk Judith A. Pascale is proud to announce the offering of an automated telephone property recording and Supreme Court information service to help attorneys and the general public stay abreast of their land document and Supreme Court activity.   

This new automated telephone service is available 24/7 and allows attorneys and other title professionals, as well as the general public, to be able to enter their tax map property identification number and/or Supreme Court Index number into an automated system that will reveal recent activity, i.e. deed transfers, mortgages and/or court filings.   

“This is a special service that helps people maintain the details of their respective land recordings in an efficient and technologically advanced manner,” said Judith Pascale. “It is one of the many ways that the Clerk’s Office is using technology to improve services to Suffolk County citizens.”   

While attorneys remain responsible for monitoring and tracking their own land recordings and court dockets, this new service provides attorneys with a resourceful way to help them keep pace with the practice of law in “Internet time.”   

This new automated telephone service is available by dialing 631-852-2000, ext. 650.

Town of Northeast, Dutchess County - Transfer Tax 
Chapter 333 of the Laws of 2008 authorizes the Town Board of the Town of Northeast in Dutchess County to establish a Community Preservation Fund. To provide a source of revenue for the Fund, the Act adds Article 31-A-3 ("Tax on Real Estate Transfers in the Town of Northeast") to the Tax Law, authorizing the Town, subject to approval by referendum, to adopt a Local Law imposing a transfer tax of up to two percent (2%) of consideration, payable by the grantee, on the conveyance of real property in the Town or an interest therein. Among the exemptions to be applied is "[a]n exemption from the tax which is equal to the median sales price of residential real property within the applicable county, as determined by the Office of Real Property Services pursuant to Section 425 of the Real Property Tax Law…" A Return will be required to be filed, and any tax due paid, to record an instrument conveying real property or an interest therein within the Town. 
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Refinancing Before and After Exchanges


Refinancing to pull equity out of a property prior to or after completing a tax deferred exchange can result in a taxable transaction under the "step transaction doctrine." The IRS can argue that a "cash-back" refinancing, immediately before or after the exchange is completed, is just one step in the many steps of an exchange transaction and, therefore, the refinance loan proceeds should be taxable as boot in the exchange. This "step transaction" doctrine allows the IRS to recharacterize seemingly separate transactions into one transaction for tax purposes. The result is an unfortunate outcome for the Exchanger if the IRS believes that there was no independent business purpose for the refinance loan. In other words, the threshold question is "was the purpose of the loan nothing more than the Exchanger's desire to take cash out of the equity of either the relinquished or replacement properties without paying the capital gain tax?" Prior to the enactment of the current Treasury Regulations for IRC §1031, the proposed Regulations in 1990 prohibited “refinancing in anticipation of an exchange.” The final Regulations in 1991, however, omitted any reference to this refinancing prohibition because the IRS believed that it would create “substantial uncertainty in the tax results of an exchange transaction involving liabilities.” Preamble to TD 8343, 56 Fed Reg 14851 (April 12, 1991).

Although there is a mixed case law history on refinancing in conjunction with an exchange, current case law favors the position that the Exchanger can obtain cash by increasing debt on the property prior to or after completing an exchange. In Fred L. Fredericks v. Commissioner, TC Memo 1994-27, 67 TCM 2005 (1994), the Exchanger refinanced the relinquished property two weeks after executing a contract to sell the property less than a month prior to the resulting exchange. Using the step transaction doctrine, the IRS argued that the refinance proceeds should be considered taxable boot. The Exchanger prevailed by showing that he had attempted to refinance the property over a two-year period. In this instance the Court concluded that the refinance transaction: (a) had an independent business purpose; (b) was not entered into solely for the purpose of tax avoidance; and (c) had its own economic substance which was not interdependent with the sale and exchange of the relinquished property.

In Phillip Garcia v. Commissioner, 80 TC 491 (1983), aff’d. 1984-2 CB 1, the seller of a replacement property increased the debt on the property just prior to exchanging with the Exchanger. The increased debt was incurred to equalize the liabilities on the replacement property with the liabilities on the Exchanger’s relinquished property. In this case the IRS took the position
that the increase in the mortgage by the seller should be deemed as boot to the Exchanger because it artificially reallocated the liabilities for the purpose of avoiding taxes. The Court rejected the IRS’s position finding that the increase in the debt had “independent economic substance.”

In Behrens v. Commissioner, TC Memo 1985-195, 49 TMC 1284 (1984), the Exchanger was held to have received taxable boot when he received cash at the closing of his replacement property because he had increased the amount of the purchase money financing to the seller of the replacement property, thereby reducing the amount of down payment required from the
Exchanger. In the Court’s dicta the Court opined that this adverse result could have been avoided if the Exchanger had borrowed the cash from a third party lender secured by the property either before or after the exchange occurred. For further discussion on the factors used by Courts in determining whether there was an “independent economic substance’ of the refinancing, see
Private Letter Rulings 8248039, 8434015 and 200131014.
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Exchangers should carefully consider the following issues to avoid the pitfalls of the "step transaction doctrine":

a. The refinance loan should not appear to be solely for the purpose of "pulling out equity," thereby avoiding the capital gain tax that is otherwise attributable to non-exchange transactions. 
b. As a rule of thumb, the refinance transaction should be separated from the exchange sale or purchase transaction to help separate the exchange from the refinance. 
c. At a minimum, the Exchanger should attempt to complete the refinancing transaction prior to listing the relinquished property for sale. 
d. The refinance loan and the sale or purchase in the exchange should be documented as separate transactions to avoid any "interdependence" of the transactions. 

Circular 230 Notice: This communication, including any attachments, is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties or (ii) promoting, marketing or recommending to another person any tax-related matters addressed herein..

Copyright (c) 2008. Investment Property Exchange Services, Inc. All rights reserved.
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By:  New York State Land Title Association Guest Columnist

Mortgage Taxes in NY State-Understanding the Tax and its Associated Credits & Exemptions
As anyone who has purchased a piece of real property in New York State knows, the State and its municipal subsidiaries tax the recording of evidence of conveyances of real property. For purposes of taxation, a “conveyance” will be taxed differently depending upon whether it can be classified as either an outright transfer or as collateral for a loan. In plain English, in the context of real property this means that the conveyance of an interest in real property using a deed will be taxed differently than a conveyance of an interest in real property using a mortgage.  Taxes on mortgages are governed by Article 11 of the New York Tax Law (hereinafter the “Tax Law”). Although the customary security instrument used in New York State for real property is a “Mortgage”, statutorily this term also includes a “Deed of Trust”1 (rarely used in New York).

The New York mortgage tax total that we know of as, say, 1.05% in Suffolk County, or 1.25% in Columbia County, or 2.05% for mortgages under 500k in New York City, etc., is actually a sum of smaller, individual mortgage taxes each “known”2 by individual names and each with its own criteria for exemption and applicability. In New York State, counties do not adjust the rate of a New York State mortgage tax, rather they either impose, or do not impose, particular available codified mortgage taxes. The first three taxes that we will look at are the “Basic”, the “Additional” ,and the “Special Additional” mortgage taxes.

The Basic Mortgage Tax

The “Basic” mortgage tax is provided for in Section 253.1 of the Tax Law. This tax is imposed in every county in New York State. It is imposed on a mortgage at the rate of, “fifty cents for each one hundred dollars and each remaining major fraction thereof of principal debt or obligation which is, or under any contingency may be secured at the date of the execution thereof or at any time thereafter. . .” (emphasis added)3 Note the bold-faced words, which explain why credit-line mortgages4 and negative amortization mortgages5 are taxed at the maximum indebtedness they may secure and not by the amount actually disbursed to a borrower upon recordation. This verbiage is used repeatedly throughout Article 11 to achieve a consistent calculation for the other mortgage taxes. There is no direction as to who must pay this tax which, due to market forces, essentially results in the tax being paid by the mortgagor.
The Special Additional Mortgage Tax
The “Special Additional” mortgage tax (otherwise known as the “Quarter Point”) is provided for in Section 253.1-a of the Tax Law. Again, this tax is imposed in all counties.  It is imposed at the rate of twenty-five cents for each one hundred dollars and each remaining major fraction thereof of mortgage debt. Although most practitioners and title companies only see it levied in a single way, the levying of the Special Additional mortgage tax could be very complicated due to some very specific rules of application. There is a possible exemption from this tax. The tax will not be imposed where the mortgagee is a natural person or persons and, “the mortgaged premises consist of real property improved by a structure containing six residential dwelling units or less, each with separate 
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cooking facilities. . .” (emphasis added)6 If the above, rather narrow exemption does not apply then the Special Additional tax is applicable to the mortgage conveyance. However, when the tax is applicable (which, obviously, is most of the time) the statute provides further direction as to who must, or may, pay the tax. The Special Additional mortgage tax cannot be, “paid or payable, directly or indirectly, by the mortgagor,” where the mortgaged premises is, “real property principally improved or to be improved by one or more structures containing in the aggregate not more than six residential dwelling units, each dwelling unit having its own separate cooking facilities, ”unless one of the following exceptions apply7:
· As provided in NY Tax Law § 258 — This section of the tax law allows the mortgagor to pay the Special Additional tax that is properly owed by a mortgagee but which mortgagee refuses to pay said tax. The mortgagor may decide to do this in order to obtain a discharge of the mortgage as recorded. In other words, the mortgagor may elect to get the mortgage recorded and then immediately have it discharged in order to clear any clouds on title. If the mortgagor decides to do this then this section enables him/her to sue for the amount he/she had to expend or to apply for a credit.
· As provided in NY Tax Law § 259 — This section deals with mortgages made by corporations in trust to secure payment of bonds or obligations issued or to be issued thereafter.
· When the mortgagee is an exempt organization pursuant to NY Tax Law §253.1-a (b). This subsection exempts: “An organization organized other than for profit which is operated on a nonprofit basis no part of the net earnings of which inures to the benefit of any officer, director or member and which is exempt from federal income taxation pursuant to subsection(a) of section five hundred one of the internal revenue code shall be exempt from the special additional tax imposed by this subdivision.”
In cases where the mortgaged premises is not, “real property principally improved or to be improved by one or more structures containing in the aggregate not more than six residential dwelling units, each dwelling unit having its own separate cooking facilities,” the Special Additional mortgage tax is payable by the mortgagor except where the mortgagor is an exempt organization pursuant to NYTax Law §253.1-a (b).
The Additional Mortgage Tax
The “Additional” mortgage tax is provided for in Section 253.2(a) of the Tax Law. This tax is not imposed in all counties and in the counties where it is imposed, the computation of the tax can be different. First, counties can opt out of the tax if those counties do not fall into one of the following categories:
A county within:

· The City of New York
· Metropolitan commuter transportation district
· Niagara Frontier transportation district
· Rochester-Genesee transportation district
· Capital District transportation district
· Central New York regional transportation district


If the subject real property is within the Metropolitan Commuter Transportation District the tax is thirty cents per one hundred dollars of mortgage debt. If the real property that is being mortgaged is outside of this district, the tax is twenty-five cents per one hundred dollars of mortgage debt. The first ten thousand dollars of mortgage debt is exempted from the tax, “in any case in which the related mortgage is of real property principally improved or to be improved by a one or two family residence or dwelling.”8 This exemption, when applicable, therefore results in a subtraction of twenty-five to thirty dollars from the amount normally due under to the Additional tax.
Local Mortgage Taxes
There are many subdivisions of Tax Law Section 253 which authorize counties and smaller political subdivisions to impose their own local mortgage taxes. The City of Yonkers in Westchester County and Albany County are just two examples of municipalities or counties where the local legislature has imposed a local mortgage tax. See the table for an index to the corresponding section of the tax law dealing with a particular municipality or county.

County/ 





County/

Tax Law § 
Municipality it affects 

Tax Law § 

Municipality it affects

253-A 

city of 1 million + (i.e. New York) 
253-L 


Rensselaer County

253-C 

Nassau County 


253-M 


Wayne County

253-D 

City of Yonkers 


253-N 


Wyoming County

253-E 

Broome County 


253-O 


Chautauqua County

253-F 

Rockland County 

253-P 


Albany County

253-G 

Westchester County 

253-Q 


Montgomery County

253-H 

Lewis County 


253-R 


Schenectady County

253-I 

Columbia County


 253-S 


Steuben County

253-J 

Sullivan County 


253-T 


Yates County

253-J*2 

Hamilton County 

253-U 


Herkimer County

253-J*3 

Essex County 


253-V 


Cortland County

253-J*4 

Schoharie County 

253-V*2


Dutchess County
254-K 

Genesee County
Exemptions and Credits Applicable to Mortgage Taxes

Now that we have briefly reviewed the individual mortgage taxes that make up what we know of as the New York Mortgage Tax, we can turn to available exemptions and credits that the payor of the taxes can take advantage of.
The “252-a.2 Affidavit”

A Reverse mortgage can be recorded without payment of mortgage tax by use of a “252-a.2 Affidavit”. “Reverse mortgages conforming to the provisions of section two hundred eighty or two hundred eighty-a of the real property law securing obligations of mortgagors or exempted

therefrom . . . shall be exempt from any tax. . . .”10 “Section 252-a.2 of the Tax Law provides that to claim this exemption the lender should provide documentation to enable recording officers to affirmatively determine when a mortgage being presented for recording is a reverse mortgage

conforming to section 280 or section 280-a of the Real Property Law and entitled to an exemption.”11 However, two of the most familiar forms of exemptions/ credits are obtained by filing either a “255 Affidavit” or a “339-ee(2) Affidavit”. Both of these affidavits can require

some detailed calculations.
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The “255 Affidavit”

The so-called 255 Affidavit is an affidavit meant to comply with Section 255 of the Tax Law. Section 255 is broadly entitled, “Supplemental Mortgages”. Put simply, a supplemental

mortgage may be used to correct or modify a previously-recorded mortgage instrument. The section provides that the supplemental mortgage or instrument will not be subject to mortgage tax unless it modifies the previously-recorded mortgage in any one of the following ways:
1.          It creates or secures a new or further indebtedness other than the principal indebtedness

already secured by the previously-recorded mortgage to be modified12; and / or
2. 
It encumbers real property other than that already secured by the previously-recorded mortgage and such newly-encumbered real property is either: 

a. 
In the City of New York and is either not owned by the mortgagor named on the previously-recorded mortgage or the newly-encumbered property (or already-encumbered property) was acquired by that mortgagor with the intent of evading mortgage tax13; and / or

b. 
Located in a county where the Additional tax is currently imposed and the already-encumbered real property was recorded in a county which had suspended the Additional tax at the time of recording said previously-recorded mortgage.14 “This rule applies in the case of the locally authorized taxes.”15 If the above situations do not apply, no new mortgage tax will be due. If the above situations do apply the recording of a supplemental mortgage will trigger tax in an appropriately reduced amount. Except in the case of 2a (above) which could completely eliminate any exemption, an affidavit is constructed that claims a partial exemption from the mortgage tax. In order to claim any exemption or credit from mortgage taxes an affidavit must be filed with the mortgage document or instrument.16 Please note that a refund may also be claimed under this section (by application to the tax commission) in the event that tax was paid when it should not have been.17
Elements of the Affidavit

Let us take the common scenario where a first mortgage is being amended to secure further

indebtedness. This is often done so as to secure additional financing using the property’s equity a more favorable interest rate than could be achieved by taking out a separate second position

mortgage. The security instrument (the “mortgage”) already recorded is to be supplemented in the public record to show that it secures further indebtedness. The most common method for accomplishing this entails recording two new documents in the mortgage liber at the county

clerks’ office. The first document is the “new money mortgage”. This is a new mortgage which has a face amount equaling the difference between the current principal balance of the

previously-recorded mortgage and the face amount of the mortgage lien as it will be when consolidated. For example, assuming that the pre-existing mortgage was originally taken in the face amount of $250,000, but has been paid down to $220,000, and further assuming that the mortgage as consolidated will have a face amount of $300,000, the face amount of the new money mortgage will be $80,000. Mortgage tax is paid to record this new money mortgage.18

The second document is commonly known as a CEMA(Consolidation Extension Modification Agreement) agreement. This document is used to link the two mortgages into a single first position lien. It is recorded in the mortgage liber along with the supplemental mortgage (the “new

money mortgage”). The 255 affidavit, in this case, will describe the owner of the property, the 
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property encumbered, the pre-existing mortgage, its current balance, the new mortgage lien, its

new face amount, and the amount of mortgage tax due therewith. Put very simply, the mortgage tax due can be calculated by computing the mortgage tax that would be due if a new mortgage (with no exemption) were being recorded in that county for the full amount of the consolidated

lien, then computing the mortgage tax that would be due if one were to record a mortgage in the amount of the current unpaid principal of the previously-recorded mortgage, and then subtracting the second figure from the first.See the following example (we will use Suffolk County’s

mortgage tax of 1.05% as an example):
Example

Previously-recorded mortgage

Current Balance......................................................................................................................$100,000

New Money mortgage

Amount......................................................................................................................$550,000

Consolidated mortgage

Amount......................................................................................................................$150,000

Mortgage Tax due equals:

Tax due on new $150,000 mortgage

1.05% of $150,000-$30 (1st $10k exempt)..............................................................$ 1,575

Tax due on new $100,000 mortgage

1.05% of $100,000-$30 (1st $10k exempt)..............................................................$ 1,050

Mortgage Tax due on Consolidated Lien..................................................................$525
Another example of where a 255 affidavit is commonly used is with a Spreader Agreement or a Collateral Mortgage. The purpose of both of these instruments is to spread the lien of the pre-existing mortgage onto property that was not originally encumbered by the pre-existing

mortgage. When such additional instrument does not increase the monetary indebtedness secured, no additional mortgage tax will be due when recording such an instrument unless the property that is to be newly encumbered:(1) was not previously subject to the Additional mortgage

tax described above (or a local mortgage tax [see footnote 15]), or (2) where the newly encumbered property is located in a city with a population of one million or more

(New York City) and the mortgagor does not own both properties.  Of course, there could be a time when your 255 affidavit needs to take into account a combination of the above situations. For instance, if your client has property that is located in a county that did not impose the Additional tax and against which a mortgage has been recorded, and he/she now wishes to both increase the mortgage indebtedness and also to spread the lien onto property not previously

encumbered which does impose the Additional tax, then a proper 255 Affidavit will take both factors into account.
The “339-ee(2) Affidavit”

Although applicable to mortgage taxes, the 339-ee(2) Affidavit is an affidavit meant to comply with Section 339-ee(2) of the Real Property Law, which is part of Article9-B also known as the Condominium Act. It allows the first purchaser of a new condominium unit to record their purchase money mortgage without paying full mortgage tax. A mortgage tax credit is given to the purchaser19 equal to the amount of mortgage taxes paid by the sponsor of the condominium (exclusive of any amount paid arising from the Special Additional mortgage tax) on its construction mortgage multiplied by the purchaser's pro rata percentage of interest in the common elements.
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As you can see this credit works in a very different way than does the 255 Affidavit approach. Whereas the 255 Affidavit credit applies whatever credit it gives by virtue of the then-existing current principal balance remaining unpaid on the mortgage to be amended, the 339-ee(2) credit

applies regardless of the current amount secured by the construction mortgage. It would therefore be a mistake to liken the 339-ee(2) credit to a purchase transaction where a 255 Affidavit was used along with an assignment and assumption of the seller’s mortgage to get a credit for

mortgage taxes. A proper 339-ee(2) affidavit will contain a schedule that walks the clerk through the credit amount claimed. Schedule for an Affidavit pursuant to Real Property Law §339-ee(2) (shown below)
	Total Mortgage Tax Already Paid by Sponsor $31,500.00



	Sponsor’s Mortgage
	Parties
	Sponsor to Bank

	
	Recording Info
	01/01/07, Recorded 01/31/07, in Liber xxx Page xxx in Suffolk County Clerks’s Office



	
	Loan Amount
	$3,000,000.00

	
	Basic [Tax Law §253(1)]

50 cents for each $100. And each remaining major fraction thereof of mortgage amount
	$15,000.00



	
	Additional [Tax Law §253(2)]

30 cents for each $100. And each remaining major fraction thereof of mortgage amount.20
	$9,000.00



	
	Special Additional [Tax Law §253(1-a)]

25 cents for each $100. And each remaining major fraction thereof of mortgage amount
	$7,500.00



	Purchaser’s Mortgage
	Parties
	Borrower to Bank
	

	
	Loan Amount
	$500,000.00
	

	Mortgage Taxes
	Gross Tax Due
	Credit (tax paid x % ownership in Common Elements
	Net Taxes Due

	Basic [Tax Law §253(1)]

50 cents for each $100. And each remaining major fraction thereof of mortgage amount
	$2,500,000.00
	$15,000 x 2.312%

=$346.80


	=$2,153.20



	Additional [Tax Law §253(2)]

30 cents for each $100. And each remaining major fraction thereof of mortgage amount Minus $30 for the first $10,000
	$1,220.00
	$9,000 x 2.312%

=$208.08


	=$1,011.92



	Special Additional [Tax Law §253(1-a)]

25 cents for each $100. And each remaining major fraction thereof of mortgage amount
	$1,250.00
	No credit for

Special

Additional


	$1,250.00

	                                                                        Total Mortgage Tax Due Herewith
	$4,415.12

	                    Borrower’s Portion (Basic [§253(1)] and Additional [§253(2)] Taxes): 


	$3.165.12

	                                              Lender’s Portion (Special Additional Tax [§253(1-a]):
	$1,250.00


The above is merely a brief review of some of the most commonly encountered mortgage taxes and exemptions and credits that can be applied against them. There are many other situations in which mortgage taxes may or may not be due. It would therefore be worthwhile to review Article 11 of the Tax Law specifically when recording a mortgage to which the parties to it are not the usual homeowner-borrower and institutional lender. How much is owed and by whom may be otherwise than you think.
1 Tax Law §250.2(a)

2 The word “known” is used here for the “names” of these taxes because, although these individual taxes are not formally labeled in the statute, they are labeled as such on page 4 of form MT-15 (Mortgage Recording Tax Return) available at the website of the New York State Department of Taxation and Finance: http://www.tax.state.ny.us/

3.Tax Law §253.1

4 A Credit-Line Mortgage is a mortgage where a certain credit line limit is secured. The borrower is able to draw against this credit-line up to the amount of the limit.

5 A Negative Amortization Mortgage is a mortgage where the borrower pays back less than the full amount of interest owed to the lender each month resulting in an increase in the total principal owed.

6 Tax Law §253.1-a(a)

7 Id.

8 Tax Law §253.2(a)

9 For a relatively up-to-date resource of which counties impose which taxes download form MT-15 from the New York State Department of Taxation and Finance

website. http://www.tax.state.ny.us/

10Tax Law §252-a.2

11Excerpt from email issued by the Department of Taxation and Finance to Recording Officers and others regarding an Advisory Opinion dated October 18, 2007 on the application of the mortgage recording tax to reverse mortgages. Ralph Fatato, Tax Regulation Specialist I (published on New York State Bar Association’s Real Property Law Section Blog)

12Tax Law §255.1(a)(i)

13Tax Law §255.1(a)(ii) . . . Please note further that the, “If the commissioner of taxation and finance finds that transfers of one or both of such properties in connection with the recording of the spreading agreement or additional mortgage have been undertaken for the purpose of avoiding or evading the application of

this paragraph rather than solely for an independent business or financial purpose, such commissioner may disregard such transfers. For purposes of this subparagraph, there shall be a presumption that all transfers of one or both of such properties to related parties within the twelve-month period preceding the recording of such spreading agreement or additional mortgage have been undertaken for tax avoidance or evasion purposes and such presumption may be rebutted only with clear and convincing evidence to the contrary. For this purpose, the term "related" shall have the same meaning as in paragraph (b) of subdivision two of section two hundred fifty-three-a of this article except that references to "fifty percent" in such paragraph (b) shall be read as "twenty-five percent".

14Tax Law §255.1(b)

15See item 15 on page 6 of 8 TSB-M-96(2)(R) General Questions and Answers on the Mortgage Recording Taxes http://www.tax.state.ny.us/pdf/memos/mortgage/ m96_2r.pdf

16Tax Law §255.2(a) – “If, at the time of recording such instrument or additional mortgage, any exemption is claimed under this section, there shall be filed with the recording officer and preserved in his office a statement under oath of the facts on which such claim for exemption is based. The determination of the recording officer upon the question of exemption shall be reviewable by the tax commission.”

17Tax Law §255.2(b)

18Please note that in a city of one million people or more (New York City), mortgage tax rates are graduated. In such a case the tax on the new money mortgage would be computed by aggregating the pre-existing mortgage and the new money mortgage. That portion of the new money mortgage which exceeded the $500,000 threshold would be taxed at the higher tax rate.

19The benefit of the credit is usually assigned to the condominium sponsor by the purchase contract. This section also imposes additional criteria which should be reviewed by sponsor’s counsel.

20Notice that we did not subtract $30 here as the exemption for the first $10,000

of debt under §253.2(a) is only available in the case that, “the related mortgage is of real property principally improved or to be improved by a one or two family residence or dwelling.”

