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EXPERIENCE ABSTRACT SERVICES, INC.

301 Central Avenue, Bethpage, N.Y.  11714
Tel: (516) 520-4444  Fax:  (866) 606-2322

INDUSTRY NEWS-August 2008
NYC Real Estate Tax Rates 2008/09-The initial 2008/09 tax amounts that the NYC Department of Finance billed in June were based on the 2007/2008 tax rates. The City Council and the Mayor adopted the budget for the fiscal year that started on July 1, 2008 after the property tax bills were sent. The city now has the new tax rates. The city will send revised bills based on these rates in October or December.
The following table lists the tax rates for the four tax classes used by the New York City Department of Finance.

Tax Class 
Property Description      2008/2009 Initial Tax Rate            2008/2009 Final Tax Rate

I 

One, Two & Three 

15.434 




15.605

Family Real Property

(Residential)

II 

All Other Residential 

11.928 




12.139

Real Property

III 

Utility Parcels 


11.577 




11.698

IV 

All Other Real 


10.059




 9.870

Property (Commercial)

To account for the difference between the above tax rates, DOF will adjust the 3rd and 4th quarter tax (or 2nd half tax) as follows:

· 3rd Quarter Tax - accounts for the 3rd quarter difference in tax, as well as an equal difference for the

1st quarter tax

· 4th Quarter Tax - accounts for the 4th quarter difference in tax, as well as an equal difference for the

2nd quarter tax

· 2nd Half Tax - accounts for the 2nd half difference in tax, as well as an equal difference for the

1st half tax

Statutory Prohibitions Against Tying Title Insurance to Mortgage Financing-The New York State Bank Department has issued the following letter in answer to meetings.  Title Insurance Companies have been lobbying against this practice. We believe it may stop some lenders from continuing to tie title insurance to mortgage financing, and it can also be used by our clients to buttress their position when in discussions about this practice.
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BANKING DEPARTMENT

ONE STATE STREET PLAZA

NEW YORK, NY 10004-1417

RICHARD H. NEIMAN

Superintendent of Banks

July 9, 2008

To the President of the Institution Addressed:

Re: Statutory Prohibitions Against "Tying" Title Insurance to Mortgage Financing

We have become aware that, despite specific prohibitions in both the Banking and

Insurance Laws, certain lenders continue to encourage mortgage applicants to use specific

title insurance agents or agencies.

New York Banking Law Section 595-a precludes a mortgage banker or a mortgage broker

from requiring a borrower to purchase title insurance from a specific title company,

agency or agent as a condition for securing a mortgage commitment. Likewise, Section

2503(a)(2) of the Insurance Law imposes the same restrictions on banks, trust companies,

savings banks, and loan associations and national banks.

Please be advised that we intend to expand our examination process to identify and follow

up on any referrals to determine the proper enforcement action.

We urge you to fully comply with the aforementioned statutes.

Any questions regarding this letter should be addressed to Tom Barletta, Director of

Legislations and Governmental Affairs at (518) 486-4300.

Very truly yours,

Richard H Neiman

Superintendent of Banks
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Air Right Documents- Effective September 1st, 2008, The New York City Office of the City Register will no longer accept partial lots for Air Right documents.  In order to file your Air Rights document(s) you will be required to obtain an Air Rights lot, which can be obtained at the City Registers office of Surveyor.  Once your lot has been issued, finalized and approved by the Surveyor, you will be able to record your document(s) with the City Register.  In addition, please note that exceptions may be made depending on the circumstances and will be up to the discretion of the City Register and/or the Deputy of the borough office in which you are filing your documents.  If you require further information on how to apply for a lot at the Surveyors office, contact the borough office listed below.
Manhattan Surveyor-66 John Street, New York, N.Y.  10038 13th Floor-(212) 361-7070

Bronx Surveyor-3030 Third Avenue, Bronx, N.Y. 10455 2nd Floor-(718) 993-6068

Brooklyn Surveyor-210 Joralemon Street, Brooklyn, N.Y. 11201 2nd Floor (718) 802-3580

Queens Surveyor-144-06 94th Avenue, Jamaica, N.Y. 11435 1st Floor-(718) 298-7242

Staten Island Surveyor-350 Marks Place, Staten Island, N.Y. 10301 4th Floor (718) 815-8564
Westchester County-  The Westchester County Clerk has developed a system which enables the filling of UCC’s over the internet.  Forms that can be filed electronically are the UCC-1, UCC Addendum, UCC Additional Party, UCC Amendment, UCC Amendment Addendum ,UCC Amendment Additional Party and the UCC Cooperative Addendum.  Filing fees can be paid on-line with a credit card.  The UCC E-Filing System can be accessed at http://ucc.westchesterclerk.com
Short Sale’s (short payoff)-The downturn in the housing market has led to a substantial increase in the number of sales in which the holder of the existing mortgage is willing to take less than the outstanding balance (short payoff) to satisfy or release the mortgage. This usually occurs when, due to the falling market, the proceeds from the sale are expected to be less than the outstanding balance due on the liens encumbering the premises.

These "short sales" create a significant danger for us. If the lender's terms are not precisely complied with, the lender may refuse to satisfy the mortgage and commence, or continue, foreclosure proceedings.

The following guidelines apply to insuring titles when a short sale is taking place:

1. 
A payoff letter must be obtained from the existing lender setting forth the reduced amount that the lender is willing to accept to satisfy the mortgage. It must also set forth the terms and conditions under which it is willing to accept the reduced sum.

2. 
Satisfy yourselves that all of the terms and conditions have been complied with. Obtain a copy of the HUD-1, signed by both Seller and Buyer, which must disclose all payments, whether made at closing or outside of closing. If it is an "all cash transaction", require that the buyer's attorney prepare a closing statement evidencing the details of the transaction, have it signed by the parties and their attorneys, and make it part of your file.
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3. 
If the terms and conditions of the payoff letter preclude the seller from receiving any portion of the proceeds, require copies of the proceeds checks and affidavits from both buyer and seller that the seller has not received, directly or indirectly, any proceeds from the sale.

4. 
If foreclosure proceedings have been commenced, a written commitment must be obtained from the foreclosing attorneys that, upon payment as required by the lender's payoff letter, they will discontinue the action and cancel the Notice of Pendency with no additional costs or fees. 
Additional Mortgage Foreclosure requirements - revisited On August 1, 2007 the following changes were approved by Governor Spitzer enacting a new Section 1320 of The Real Property Actions and Proceedings Law (RPAPL) and amending Section 3215(g)(3) of the Civil Practice Law and Rules (CPLR). 

Section 1320 RPAPL: any foreclosure action commenced on or after August 1, 2007 that affects a 1-3 family residence or up to three individual residential condominiums must contain the following language in the Summons in bold face as follows: 

NOTICE YOU ARE IN DANGER OF LOSING YOUR HOME If you do not respond to this summons and complaint by serving a copy of the answer on the attorney for the mortgage company who filed this foreclosure proceeding against you and filing the answer with the court, a default judgment may be entered and you can lose your home. Speak to an attorney or go to the court where your case is pending for further information on how to answer the summons and protect your property. Sending a payment to your mortgage company will not stop this foreclosure action. YOU MUST RESPOND BY SERVING A COPY OF THE ANSWER ON THE ATTORNEY FOR THE PLAINTIFF (MORTGAGE COMPANY) AND FILING THE ANSWER WITH THE COURT.
No title may be insured through a mortgage foreclosure commenced on or after August 1,2007 foreclosing a mortgage on "residential property containing not more than three units" unless the Summons contains the notice set forth above. 
CPLR Section 3215 (g) (3)
The Section applies to default judgments, based upon a natural person's non-appearance in actions for non-payment of contractual obligations. An amendment now extends this section to natural persons who are defendants in residential mortgage foreclosure actions. 
When you are requested to insure out of a mortgage foreclosure commenced on or after August 1, 2007 on a one to three family residence, you may not insure if the judgment of foreclosure includes a judgment against a natural person that was based upon a default by that defendant, unless the provisions of the statute are strictly complied with. 

The statute requires that an affidavit shall be submitted that additional notice has been given to the natural defendant, by or on behalf of the plaintiff, at least twenty days before the entry of such judgment, by mailing a copy of the summons by first-class mail to the defendant at his place of residence in an envelope bearing the legend "personal and confidential" and not indicating on the outside of the envelope that the communication is from an attorney or concerns an alleged debt. In the event such mailing is returned as undeliverable by the post office before the entry of a default judgment, or if the place of residence of the defendant is unknown, a copy of the summons shall then be mailed in the same manner to the defendant at the defendant's place of employment if known; if neither the place of 
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residence nor the place of employment of the defendant is known, then the mailing shall be to the defendant at his last known residence. 
The additional notice may be mailed simultaneously with or after service of the summons on the defendant. An affidavit of mailing pursuant to this paragraph shall be executed by the person mailing the notice and shall be filed with the judgment.

If the provisions of this statute have been strictly complied with, the failure of the defendant to receive the additional notice shall not preclude the entry of default judgment.
Peconic Bay Transfer Tax Amendment-Exemption for First Time Home Buyers- On July 21, 2008, Governor Paterson signed Chapter 349 into law.  The new legislation, which is effective immediately, creates an exemption from the Peconic Bay Region Community Preservation Fund transfer tax in the towns of Southampton, East Hampton and Shelter Island for qualifying first time homebuyers and for certain not-for-profit corporations.  The exemption applies only, as to individual purchasers, if the property is a one or two family house, townhouse or condominium which is to be owner occupied by the homebuyer, and if the purchase price and income of the first time homebuyers fall within certain limits.  If the purchaser is a qualifying not-for-profit corporation, the exemption applies to any real property which will provide housing under the conditions stated in the legislation.* 
We have been advised that the following procedures will be in effect (these are subject to change until finalized):

In order to obtain the exemption, the purchaser must apply to the appropriate town PRIOR TO CLOSING by submitting an application on the town supplied form, together with a copy of their latest income tax return and a copy of the contract of sale.  Upon determining that the requirements have been met, the town official will sign Part II (Explanation of Exemption) on the Peconic Bay Region Community Preservation Fund transfer tax return as well as the town form granting this new exemption.  BOTH forms must be submitted to the County Clerk in order for the deed to be recorded without the payment of the Peconic Bay Region transfer tax.  If the two forms are not presented to your closer at closing, you must collect the Peconic Bay Transfer Tax.  You may not hold the insured deed and the insured mortgage off record until the receipt of the town exemption form and/or the Peconic Bay transfer tax return with Part II signed by the town official.  You may not record the mortgage prior to recording of the deed at a later date.  We do not know if the town(s) will permit the buyer to apply for a refund if the tax is paid prior to receiving an exemption.
The Peconic Bay Region Community Preservation Fund transfer tax form has been amended.  The amended form must be used for all closings starting immediately.  It can be accessed on the Suffolk County Clerk’s web site at http://www.co.suffolk.ny.us/home/departments/countyclerk.aspx
The transfer tax form MUST be printed on 8 ½ by 14 paper or it will be rejected by the county   clerk.  The towns are preparing their exemption application forms and procedures at this time.  Please note that transfers of properties in Southold and Riverhead will not receive the exemption; however, the county requires the use of the new Peconic Bay form.

*Note: With respect to individual purchasers, we have not discussed the purchase price limit nor the homebuyers income limit to be entitled to the exemption because these amounts are not relevant to our 
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underwriting. With respect to not-for-profit corporations, the purpose of the conveyance must be to provide affordable housing opportunities, and the corporation must be incorporated for that purpose.  You may refer to Chapter 349 of the Laws of 2008 for more specific information on these topics.
Mortgage Recording Tax/New York State Transfer Tax- The New York State Department of Taxation and Finance has announced that the interest rate to be charged for the period of July 1, 2008 through September 30, 2008 on late payments and assessments of mortgage recording tax and the State’s Real Estate Transfer Tax will be 7% per annum compounded daily.  The interest rate to be paid on refunds of those taxes will be 4% per annum compounded daily.  The interest rates are published at http://www.tax.state.ny.us/press/2008/int0608.htm
1031 Exchange and Vacation Homes-Section 1031 of the internal revenue Code allows an owner of investment property to exchange and defer paying federal and state capital gain taxes if they purchase a “like-kind” property.  This is the time of year when people’s minds focus on vacation homes.  Following is a look at the 1031 treatment of vacation homes.  The threshold issue is whether the relinquished and replacement vacation properties properties are used primarily for personal use and enjoyment or for investment.

In “Barry E. Moore v. Comm. T.C. Memo 2007-134” two lakefront properties were exchanged, in the decision holding that both properties had been held primarily for personal use, the court laid down certain criteria.

1. Have the taxpayers rented or attempted to rent the property;

2. Have the taxpayers deducted mortgage interest as a “home mortgage interest” expense rather than investment interest expense;

3. Have the taxpayers taken depreciation or other tax benefits associated with an investment property, including deductions for maintenance expenses.

And maybe the most important consideration is the taxpayers’ primary purpose in acquiring the properties.  A safe harbor is almost certainly created if the taxpayer rents the property to another person at a fair rental for 14 or more days each year.
August 2008
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